UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

Inre
KENNETH J. DUNNI NG and Case No. 92-13338K
ANTO NETTE M DUNNI NG

Debt or s

| nt r oducti on

AT&T Universal Card Services Corp. ("AT & T") brought
this matter on by objecting to the confirmation of the Debtors’
Chapter 13 plan. Confirmation is denied w thout prejudice to the
filing of an amended pl an.

A nom nal paynent plan is not proposed in "good faith"
when it ignores current evidence of increased self-enploynment
earnings and puts an objecting creditor to the task of (1) finding
a way to nonitor the debtors' future earnings and busi ness expenses
and (2) noving to increase the paynents, when and if the notion is

support abl e.

Facts

The Debtors are husband and wwfe. M. Dunning is a self-

enpl oyed sal es representative for various | anp manufacturers.! Hs

busi ness requires extensive travel throughout New York. His net

'He does business partially through his one-person
Subchapter S corporation.
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personal taxable income has fluctuated from approxi mately $56, 000
in 1990 (on a $94,000 gross) to $30,000 in 1991 (on a $55, 000
gross), to $35,000 in 1992 (on a $54,000 gross). This year the
debtor projects his net personal inconme to be approximtely
$51, 700. To a certain extent M. and Ms. Dunning can contro

their 11 U S. C 8 1325(b) "disposable" inconme by controlling M.
Dunning's travel expenses? and the amount that Ms. Dunning works.
(Until recently, she did not work. She now works part-tinme as a
"fashion consultant.")

AT &T is an unsecured creditor. M. Dunning opened a
Mastercard credit card account with AT & T in March of 1991. He
incurred over $10,000 in charges on that account during My of
1991, $5900 of which were cash advances. It is alleged that no
paynments had ever been nade on that account as of Septenber 29,
1992, when the couple filed a joint Chapter 13 petition. Their
pl an proposes to pay secured debt in full, of course, but to
unsecured nonpriority creditors it proposes only 1% of the anount
owed, all to be paid over a period of 60 nonths. (The Debtors
woul d pay $1659 quarterly to the Trustee.)

A T & T objected to confirmation of the plan, arguing
that it was not proposed in good faith as required by 11 U S. C

8 1325. The creditor argued that the plan was proposed nerely to

2For exanpl e, when "on the road" he may choose whether to
spend a night in a hotel or to return hone.
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avoi d the possible determ nation of non-dischargeability of the

AT &T debt under 11 U S.C § 523(a) if the Debtors had filed a
Chapter 7 case. During hearing on March 10, 1993, an additi onal
issue arose as to whether the Debtors had committed all their
di sposabl e i ncome to the plan, given the fact that Ms. Dunni ng had
begun to work and M. Dunning had netted in the first two nonths of
1993 approximately $9, 000. Annual i zed, these changes would
generate an "extra" $7,000 or nore over the $51,700 "projected"
earnings in the first year alone. A T & T questions whether at
| east some portion of any such increase should be commtted to
creditors.® The Debtors think not, since continued good fortune is

not assured and they need a margin of confort.

Anal ysi s

One of the requirenents for confirmation of a Chapter 13
pl an under section 1325 is that the Court find that the plan is
proposed in "good faith.” 11 U S.C. 8 1325(a)(3). The Bankruptcy
Code does not define that term |In re Easley, 72 B.R 948 (Bankr.
M D. Tenn. 1987). There is no set fornmula to determ ne whether a
plan i s proposed in good faith. Courts exam ne a nunber of factors
in making such a determnation, but need not delineate such a

formula. Inre Krull, 54 B.R 375 (Bankr. D. Colo. 1985). Only by

3ln re Marshall, 111 B.R 325 (Bankr. D. Mntana 1990).
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exam ning the individual circunstances of each debtor and the
debtor's responsiveness to bona fide concerns of creditors can it
be determ ned whether a plan is proposed in good faith.

The Court is convinced that the Dunnings' plan is not
proposed in good faith. Although they commt to a plan of nmaxi mum
duration (60 nonths), they propose only a 1% payout to unsecured
creditors and no provision for an upward adjustnent despite a
denonstrated increase in short-run profits. It is true as argued
by the Debtors that any creditor nmay nove to increase the plan
paynment s under section 1329(a) if circunstances i nprove. But where
there is evidence currently before the Court that the debtors' net
di sposabl e i ncone may have increased but no provision is nmade to
share that benefit with creditors,* the fact that an unsecured
creditor may file a notion wunder section 1329 does not

automatically cloak a plan with good faith.® Both parties and the

“Present evidence of increased earnings here is not |like the
case of a wage-earner's "uncertain" or "specul ative" prospects
for "overtinme" or pronotion, that courts have said could be
ignored for section 1325 purposes; see In re Killough, 900 F.2d
62 (Fifth Gr. 1990). This is a self-enploynent case in which
gross earnings depend in part upon how hard the debtors want to
wor k, and in which what m ght be "personal" expenses that a wage-
earner m ght have to forego while in a Chapter 13 (such as a car
or a vacation), can be subsuned into business expenses.

°['t was not until 1984 that Congress gave creditors the
right to seek an upward nodification of a confirmed Chapter 13
pl an, based on the debtor's inproved circunstances. That
provi si on addresses post-confirmati on changes, not the debtor's
good faith at tinme of confirmation. Wen the evidence at tine of
confirmati on bespeaks di sposabl e i ncone above that projected for
pl an purposes, the realization of that increased disposable
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Chapter 13 Trustee are advised to refer to the Krull case as an
exanpl e of one possi bl e nmet hod of addressing fluctuating i ncone --
a projected "floor" and a sharing of net earnings above that fl oor.
Krull at 378.° The Court nust enphasize that Krull nerely
est abl i shes one nethod of dealing with a situation simlar to that
at bar. Devising alternative plans is left to arnms-length
negoti ati ons between debtors and objecting creditors.”’

On the other hand, the Court flatly rejects the argunent
that the possibility that the A T & T debt mght be non-
di schargeable in a Chapter 7 case precludes the Debtors from
proposi ng any Chapter 13 plan. The Dunni ngs have a nortgage, a car
| oan, taxes and other debts (in addition to the AT & T charges)
included in their plan, for which Chapter 13 relief (as opposed to

Chapter 7 relief) may be warranted. As a result, this does not

income is not nerely a "post-confirmation” change in
ci rcunst ances.

6See also In re Riggleman, 76 B.R 111 (Bankr. S.D. Oh.,
1987) .

‘As further exanples, a plan may call for periodic reports
to creditors so that they may nonitor the debtors' finances, or a
plan may set forth staggered increases in paynents to unsecured
creditors, bearing in mnd the fact that the debtor may nore
readily nodify the plan dowward, than may the creditor seek to
nodi fy it upward. Rather than setting down requirenents that
m ght govern all self-enploynent cases, the Court invites counse
to propose solutions appropriate to the facts of each case.
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appear to be a case where a Chapter 13 petition was filed nerely to
avoid a determnation that the AT & T debt woul d be di schargeabl e

in a Chapter 7. Easley at 952.

Concl usi on

Confirmation of the Debtors' Chapter 13 plan is denied

w thout prejudice to file an amended plan within 10 days.

SO ORDERED

Dat ed: Buf f al o, New Yor k
April 05, 1993

U. S. B. J.



